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BANKRUPTCY BASICS

AND

THE NEWLY ENACTED SECTION OF THE BANKRUPTCY CODE

"SMALL BUSINESS REORGANIZATION"



BANKRUPTCY AUTHORITY

 Article I, Section 8, of the United States Constitution authorizes Congress to enact "uniform Laws on the 

subject of Bankruptcies." Under this grant of authority, Congress enacted the "Bankruptcy Code" in 1978. 

The Bankruptcy Code, which is codified as title 11 of the United States Code, has been amended several 

times since its enactment. It is the uniform federal law that governs all bankruptcy cases.

 There is a bankruptcy court for each judicial district in the country. Each state has one or more districts. 

There are 90 bankruptcy districts across the country. The bankruptcy courts generally have their own 

clerk's offices.

 The United States bankruptcy judge, a judicial officer of the United States district court has . The 

bankruptcy judge may decide any matter connected with a bankruptcy case, such as eligibility to file or 

whether a debtor should receive a discharge of debts. Much of the bankruptcy process is administrative, 

however, and is conducted away from the courthouse. In cases under chapters 7, 12, or 13, and 

sometimes in chapter 11 cases, this administrative process is carried out by a trustee who is appointed to 

oversee the case.
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TYPES OF BANKRUPTCY CASES 

 Seven basic types of bankruptcy cases are provided for under the Bankruptcy Code.  The cases are 

traditionally given the names of the chapters that describe them.

 Chapter 7, entitled Liquidation, contemplates an orderly, court-supervised procedure by which a trustee 

takes over the assets of the debtor's estate, reduces them to cash, and makes distributions to creditors, 

subject to the debtor's right to retain certain exempt property and the rights of secured creditors. 

Because there is usually little or no nonexempt property in most chapter 7 cases, there may not be an 

actual liquidation of the debtor's assets. These cases are called "no-asset cases." A creditor holding an 

unsecured claim will get a distribution from the bankruptcy estate only if the case is an asset case and 

the creditor files a proof of claim with the bankruptcy court. In most chapter 7 cases, if the debtor is an 

individual, he or she receives a discharge that releases him or her from personal liability for certain 

dischargeable debts. The debtor normally receives a discharge just a few
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TYPES OF BANKRUPTCY CASES (CONT.)

 months after the petition is filed.  Amendments to the Bankruptcy Code enacted in to the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 require the application of a "means test" to determine 
whether individual consumer debtors qualify for relief under chapter 7. If such a debtor's income is in excess of 
certain thresholds, the debtor may not be eligible for chapter 7 relief.

 Chapter 9, entitled Adjustment of Debts of a Municipality, provides essentially for reorganization, much like a 
reorganization under chapter 11. Only a "municipality" may file under chapter 9, which includes cities and 
towns, as well as villages, counties, taxing districts, municipal utilities, and school districts.

 Chapter 11, entitled Reorganization, ordinarily is used by commercial enterprises that desire to continue 
operating a business and repay creditors concurrently through a court-approved plan of reorganization. The 
chapter 11 debtor usually has the exclusive right to file a plan of reorganization for the first 120 days after it 
files the case and must provide creditors with a disclosure statement containing information adequate to 
enable creditors to evaluate the plan. The court ultimately approves (confirms) or disapproves the plan of 
reorganization. Under the confirmed plan, the debtor can reduce its debts by repaying a portion of its 
obligations and discharging others. The debtor can also 
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TYPES OF BANKRUPTCY CASES (CONT.)

repaying a portion of its obligations and discharging others. The debtor can also terminate burdensome 
contracts and leases, recover assets, and rescale its operations in order to return to profitability. Under 
chapter 11, the debtor normally goes through a period of consolidation and emerges with a reduced debt 
load and a reorganized business.

 Chapter 12, entitled Adjustment of Debts of a Family Farmer or Fisherman with Regular Annual Income, 
provides debt relief to family farmers and fishermen with regular income. The process under chapter 12 is very 
similar to that of chapter 13, under which the debtor proposes a plan to repay debts over a period of time –
no more than three years unless the court approves a longer period, not exceeding five years. There is also 
a trustee in every chapter 12 case whose duties are very similar to those of a chapter 13 trustee. The 
chapter 12 trustee's disbursement of payments to creditors under a confirmed plan parallels the procedure 
under chapter 13. Chapter 12 allows a family farmer or fisherman to continue to operate the business while 
the plan is being carried out.
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TYPES OF BANKRUPTCIES (CONT.)

 Chapter 13, entitled Adjustment of Debts of an Individual With Regular Income, is designed for an individual 
debtor who has a regular source of income. Chapter 13 is often preferable to chapter 7 because it enables the 
debtor to keep a valuable asset, such as a house, and because it allows the debtor to propose a "plan" to 
repay creditors over time – usually three to five years. Chapter 13 is also used by consumer debtors who do 
not qualify for chapter 7 relief under the means test. At a confirmation hearing, the court either approves or 
disapproves the debtor's repayment plan, depending on whether it meets the Bankruptcy Code's 
requirements for confirmation.

 Chapter 13 is very different from chapter 7 since the chapter 13 debtor usually remains in possession of the 
property of the estate and makes payments to creditors, through the trustee, based on the debtor's 
anticipated income over the life of the plan. Unlike chapter 7, the debtor does not receive an immediate 
discharge of debts. The debtor must complete the payments required under the plan before the discharge is 
received. The debtor is protected from lawsuits, garnishments, and other creditor actions while the plan is in 
effect. The discharge is also somewhat broader (i.e., more debts are eliminated) under chapter 13 than the 
discharge under chapter 7.
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OCTOBER 27, 2021

WHAT EVERY LAWYER 
SHOULD KNOW 
ABOUT SUBCHAPTER V 
BANRUPTCY CASES



Introduction & Brief Overview of Subchapter V 

 In late summer 2019, Congress passed the Small 

Business Reorganization Act, H.R. 3311, adding 

sections 1181-1195, otherwise known as Subchapter 

V, to chapter 11 of title 11 of the United States Code.

 The purpose was to provide a faster and less 

expensive procedure for business reorganization than 

in a traditional chapter 11 case.



Big Picture Items of 

Subchapter V 

No Absolute Priority Rule. Debtor 
may obtain a discharge upon 
completion of plan payments 
and retain equity interests in a 
company even when creditors 

are not paid in full. 

No Creditors’ Committee. Unless 
the court orders otherwise, no 
creditors committee is formed. 

Debtor in Control of Plan Process. 
Debtor is the only party who may 
propose a plan. And the debtor 
doesn’t need creditors’ support 
for confirmation of the plan.  A 

plan may be confirmed without 
any creditor voting to accept the 

plan.

Fast Timeline. Debtor must file a 
plan within 90 days of bankruptcy 
filing unless extended (see case 

law below), but there is no 
deadline for confirmation (get it 

on file and amend later?). 

Subchapter V Trustee. Unlike 
traditional chapter 11 cases, 
Subchapter V cases have a 

trustee, although with a more 
limited role than a traditional 

trustee in the former “bad acts” 
cases.

Modification of Mortgage/Lien 
Stripping. As long as the proceeds 
from the mortgage were used for 
the debtor’s business and not for 
the purchase of the residence, 

the debtor may modify a 
mortgage on his or her principal 

residence.  

No United States Trustee Fees. 
There are no quarterly UST fees. 

No More Disclosure Statements. 
Plans are solicited without 

disclosure statements. 



Debtor 

Eligibility in 

Subchapter V

 General Rule: A debtor may elect to proceed under Subchapter 
V if it is a “small business debtor.” See 11 U.S.C. § 1181(a);11 
U.S.C. § 101(51D). 

 The primary limitations on eligibility are the $7.5 million debt cap 
(increased from $2,725,625 through the CARES Act).

 Section 1182(1)(A) provides that “not less than 50 percent” of 
the debt must arise from “commercial or business activities of 
the debtor.” 

 Section 1182(1)(A) excludes Single Asset Real Estate cases, as 
defined in section 101(51D)(A). The debt cap in section 
1182(1)(A) includes the debt of filed “Affiliates,” as defined in 
section 101(2)(B). 

 Section 1182 excludes any debtor who is an affiliate of an 
“issuer” under the Securities and Exchange Act of 1934. See 
generally Hall L.A. WTS, LLC v. Serendipity Labs, Inc. (In re 
Serendipity Labs, Inc.), 620 B.R. 679 (Bankr. N.D. Ga. 2020)
(revoking debtor’s election to proceed under Subchapter V 
because a publicly traded company held more than 20% of 
voting shares, rendering debtor ineligible). 



Eligibility in Subchapter V

“Engaged in Commercial or Business Activities”

 In re Thurmon, 2020 WL 7249555 (Bankr. W.D. Mo. Dec. 8, 2020).

 Issue: May a company proceed in Subchapter V if it ceases its business before filing 

for bankruptcy? 

 Analysis: Debtors sold pharmacies prior to filing.  Section1182 “engaged in 

commercial or business activities.”

 Distinguishing fact – married debtors were fully retired. 

 Ruling: the Court denied relief holding that “engaged” means “actively and currently 

involved in.”



Eligibility Continued 

“Engaged in Commercial or Business Activities”

 In re Wright, 2020 WL 2193240 (Bankr. D. S.C. April 27, 2020).

 Issue: May a company proceed in Subchapter V if it ceases its business before filing 

for bankruptcy? 

 Analysis: The debtor’s two businesses were liquidated prior to filing for bankruptcy. 

The debtor filed for bankruptcy because he wanted to wipe out his guarantees on 

the business’ debt. The court looked at section 1182 and found no requirement that 

a debtor currently be engaged in business to meet the definition of a small business 

debtor. Because the debts arose out of business activities, the debtor was eligible 

for Subchapter V. 

 Ruling: The Court permitted the Debtor to proceed in Subchapter V. This seems to 

be the trend.



Eligibility Continued

“Engaged in Commercial or Business Activities”
 In re Offer Space, 2021 Bankr. LEXIS 1077 (Bankr. D. Utah April 22, 2021).

 Issue: Is winding down the business and liquidating assets commercial and 

business activity? 

 Analysis: Debtor was not operating on the petition date. 

 The assets consisted of a bank account, accounts receivable, litigation claims 

against a third party, and stock.  

 Debtor had no employees and no intention of reorganizing. 

 Ruling: The Debtor was engaged in commercial or business activities . The Debtor 

was analyzing and exploring its litigation claim, it was managing its stock, and it was 

winding down its business and taking reasonable steps to liquidate its assets and 

pay creditors.



Eligibility Continued

“Engaged in Commercial or Business Activities”

 In re Ikalowych, 2021 Bankr. LEXIS 997 (Bankr. D. Colo. April 15, 2021).

 Issue: Is an individual winding down a business engaged in commercial and 

business activity? 

 Analysis: Individual debtor owned 30% of company that had ceased operations and 

surrendered its assets. 

 Debtor worked as a salaried employee.   

 Ruling: The Debtor was engaged in commercial or business activities.

 Quote of the Day:  “Even employees flipping burgers at fast food restaurants are 

engaged in commercial or business activities”.



Case Law on 

Debtor 

Eligibility in 

Subchapter V 

Business 

Debt

• In re Ventura, 615 B.R. 1 (Bankr. E.D. NY 2020).

• Issue: Whether mortgage debt on a personal residence of the 
debtor that also used the residence as a bed and breakfast 
was “business” debt? 

• Analysis: The mortgage on the residence was incurred six 
years before the debtor opened the bed and breakfast when 
the debtor had used it as her home. 

• The main “bad” fact for the debtor was that she had previously 
filed for bankruptcy and in that case listed the mortgage as 
consumer debt. 

• But the Court found that fact unavailing. The main supporting 
facts were that the house was purchased with the goal of 
converting the house into a guest house. And the debtor 
advertised the rooms on travel websites. 

• Ruling: The Court broadly construed the language of section 
1182(1)(a) and found the mortgage debt arose from 
commercial or business activity. 



What is “Noncontingent Liquidated” 

Debt?

 In re Parking Mgmt., Inc., 2020 WL 6146476 (Bankr. D. Md. Aug. 28, 2020).

 Issue: Should lease rejection claims and PPP loan be counted as debt for the purpose 
of deciding eligibility under subchapter V?

 Analysis: “The PPP obligation was not liquidated as of the petition date because it was 
not then known, and could not be determined, whether the debtor would use the PPP 
funds for ineligible expenses or would fail to maintain employee staffing levels in 
accordance with the PPP. Thus, it could not be determined what amount, if any, of the 
PPP funds the debtor would be obligated to repay.”

 Ruling: The court did not count the lease rejection damages nor the PPP loans. 



The Role of 

the 

Subchapter V 

Trustee

 Section 1183 provides that the Subchapter V trustee’s duties are limited. 

 The primary duty is to “facilitate the development of a consensual plan of 
reorganization.” 11 U.S.C. § 1183(b)(7). 

 The Code also expressly authorizes the Trustee to appear and be heard at any 
hearing concerning: (1) the value of property subject to a lien, (2) confirmation 
of the plan, (3) modification of the plan after confirmation, and (4) the sale of 
property of the estate. 11 U.S.C. § 1183(b)(3). 

 The Court may order the Trustee to (1) investigate the acts, conduct, assets, 
liabilities, and financial condition of the debtor, the operation of the debtor’s 
business, the desirability of its continuance, and any other matter relevant to 
the case or formulation of a plan; (2) file a statement of the investigation, 
including any fact ascertained pertaining to fraud, dishonesty, incompetence, 
misconduct, mismanagement, or irregularity in the management of the affairs 
of the debtor or to a cause of action available to the estate, and to transmit a 
copy or summary of it to entities that the court directs; and (3) file post-
confirmation reports. 11 U.S.C. § 1183(b)(2).

 The Trustee also (1) must be accountable for all property received; (2) 
examine proofs of claim and object to allowance of claims in certain 
circumstances; (3) oppose the discharge of the debtor in certain 
circumstances; (4) furnish information to third parties if requested; (5) ensure 
that the debtor makes its plan payments; and (6) produce and file a final report. 
See generally 11 U.S.C. § 1183(b)(1), (4).



Compensation 

of a 

Subchapter V 

Trustee

 Section 326(b) expressly addresses compensation under subchapter 
V, chapter 12, or chapter 13: 

“(b) In a case under subchapter V of chapter 11 or chapter 12 
or 13 of this title, the court may not allow compensation for 
services or reimbursement of expenses of the United States 
trustee or of a standing trustee appointed under section 586(b) 
of title 28, but may allow reasonable compensation under 
section 330 of this title of a trustee appointed under section 
1202(a) or 1302(a) of this title for the trustee’s services, 
payable after the trustee renders such services, not to exceed 
five percent upon all payments under the plan. 

In re Tri-State Roofing, 2020 WL 7345741 (Bankr. D. Idaho December 7, 
2020). 

 Issue: whether a Subchapter V Trustee may be compensated after a 
case is dismissed without confirmation of a plan? 

 Analysis: Case was dismissed without a confirmed plan. Trustee 
filed an application for compensation. No objections were filed. Court 
Section 1194 authorizes a trustee to deduct and pay certain sums 
before returning funds to the debtor, including unpaid section 503(b) 
claims. The Court looked at sections 330 and 326(b).



Plans Under 

Subchapter V

A Subchapter V plan is similar to a traditional chapter 11 plan. 
However, because there is no disclosure statement requirement, the 
plan needs to include information formerly found in a disclosure 
statement, such as a brief history of the business operations of the 
debtor, a liquidation analysis, and payment projections under the 
proposed plan of reorganization. 11 U.S.C. § 1190(1). 

Additionally, a plan needs to “provide for the submission of all or 
such portion of the future earnings or other future income of the 
debtor to the supervision and control of the trustee as is necessary 
for the execution of the plan.” 11 U.S.C. § 1190(2). In other words, 
the debtor needs to provide sufficient income for the performance of 
the plan, similar to that required in 11 U.S.C. § 1123(a)(5).

Whether a plan is consensual impacts who makes the distributions 
under the plan. If debtor crams down creditors in a non-consensual 
plan, the Subchapter V Trustee makes the payments under the plan 
unless the Court otherwise orders. 11 U.S.C. § 1194(b). In contrast, if 
the plan is consensually confirmed under section 1191, the trustee’s 
role is terminated after substantial consummation of the plan, which, 
in practice means when the distributions are made under the plan. 



Plan Confirmation

 Section 1191 abrogates the Absolute Priority Rule. 

 Section 1191 incorporates all of section 1129(a) other than section 1129(a)(15). 

 In a cramdown of unsecured creditors, the debtor may confirm the plan if—

(A) the plan provides that all of the projected disposable income of the debtor to 

be received in the 3-year period, or such longer period not to exceed 5 years as 

the court may fix, beginning on the date that the first payment is due under the 

plan will be applied to make payments under the plan; or 

(B) the value of the property to be distributed under the plan in the 3-year 

period, or such longer period not to exceed 5 years as the court may fix, 

beginning on the date on which the first distribution is due under the plan is not 

less than the projected disposable income of the debtor. 

11 U.S.C. § 1191(c)(2).



More on Good Faith

 After evidentiary hearing on confirmation of debtor’s amended plan, UST contended plan was not 

proposed in good faith under § 1129(a)(3) and asserted that debtor “concealed prolific gambling” pre-

and post-petition. The Court held an evidentiary hearing on both the gross mismanagement claim 

and the good faith objection. At that hearing the UST also contended that the debtor’s amended plan 

could not be confirmed as a consensual plan under § 1191(a) because no creditor in any class 

returned a ballot on the amended plan.

 Court overruled the UST’s objection to confirmation based on an alleged lack of good faith and finds 

that the amended plan can be confirmed as a consensual plan under § 1191(a).  In re Robinson, 
(Bankr. Kan. 2021)

 The court confirmed the plan finding the debtor’s professed occupation was manager of funeral home 

business in spite of fact he  was a frequent slot machine player in his time off from work.  In spite of 

incurring $4,000 in pos-petition gambling losses which were to be repaid under the plan the court did 

not find such behavior to be bad faith.



 In re Baker, 2020 WL 7501941 (Bankr. S.D. Tex. Dec. 21, 2020).

 Issue: whether debtor met the Court’s standard on a request of an extension of time to file a plan under section 1189(b)? 

 Analysis: the Court began with the plain language of section 1189(b): “[t]he debtor shall file a plan not later than 90 days after the order for relief 

under this chapter, except that the court may extend the period if the need for the extension is attributable to circumstances for which the debtor 

should not justly be held accountable.”  After looking to the Oxford English Dictionary for definitions of “justly” and “accountable,” the Court found 

that whether to grant a motion to extend the time to file a plan, the Debtor must show whether the need for an extension is attributable to 

circumstances for which the debtor is not fairly responsible. 

 The Court considered “(1) whether the circumstances raised by Debtor were within his control, (2) whether Debtor has made progress in drafting 

a plan, (3) whether the deficiencies preventing that draft from being filed are reasonably related to the identified circumstances, and (4) whether 

any party-in-interest has moved to dismiss or convert Debtor’s case or otherwise objected to a deadline extension in any way.”

 Ruling: The Court found granted the motion primarily because as of the deadline to file a plan, not all the  claims had been filed and the debtor 

needed all the claims filed in order to prepare a successful plan. The Debtor’s brother, who had a controlling interest in the business at issue, 

also unexpectedly passed away during the case. Finally, the Court noted that no party had moved to dismiss or convert the case and that the 

debtor had made progress in drafting a plan. Note: there’s an interesting discussion on “placeholder plans” – skeleton plans filed just to meet the 

section 1189(b) deadline. 

 In re Ellingsworth Residential Community Association, Inc., Case No. 20-01346-KSJ (Bankr. M.D. Fla. 

Oct. 16, 2020)

 Issue: whether the debtor’s plan was “fair and equitable” under section 1191(c)? 

 Analysis: The debtor, a homeowners association of 80 homes, sought to confirm a plan of reorganization over the objection of an unsecured

creditor with a pre-petition judgment. The Court considered confirmation of the plan under section 1191(b) and (c). Under section 1191(c), the 

Court found that a plan is fair and equitable if: (1) the plan provides that the debtor’s projected disposable income received in a three-year period, 

or such longer period not to exceed five years, is applied to make payments under the plan; (2) there is a reasonable likelihood the debtor can 

make all plan payments; and (3) the plan provides remedies to protect the holder of claims or interests if payments are not made. The Court also 

found that disposable income means income from all sources less amounts reasonably necessary to be expended “for the payment of 

expenditures necessary for the continuation, preservation or operation of the debtor’s business.” 

 Ruling: the Court confirmed the plan over the creditor’s objection. The Court found that the plan satisfied all of the elements of the fair and 

equitable requirement.



Helpful 

Resources

 A Guide to the Small Business 
Reorganization Act of 2019 by 
Judge Paul W. Bonapfel (Revised 
and Updated in July 2021) 
https://www.ganb.uscourts.gov/sit
es/default/files/sbra_guide_pwb.p
df

 The Subchapter V Trustee’s 
Handbook: 
https://www.justice.gov/ust/file/su
bchapterv_trustee_handbook.pdf/
download

https://www.ganb.uscourts.gov/sites/default/files/sbra_guide_pwb.pdf
https://www.justice.gov/ust/file/subchapterv_trustee_handbook.pdf/download


ETHICAL CONSIDERATIONS IN SMALL BUSINESS 
BANKRUPTCIES



Understand the new law

 One of the consequences of whenever a major rule change is 
implemented is the probability that unwary bankruptcy practitioners will 
either unwittingly or unintentionally commit ethical violations or 
malpractice while proceeding under those rules.

 Bankruptcy Code, Subchapter V of Chapter 11 (Subchapter V) 
provides small businesses an inexpensive and expedited vehicle to 
reorganize, but bankruptcy lawyers cannot rely upon their past 
experience while operating under Subchapter V since it is brand new. 

 Conscientious attorneys therefore need to devote attention to all the 
intricacies and idiosyncrasies of that act to ensure that their clients 
receive the full benefit of it while not finding themselves subject to 
disciplinary proceedings or a malpractice claim.



Is Your Client 

Eligible For 

Subchapter 

V?

 As a general proposition, you probably want your client to 
be eligible for Subchapter V because that Chapter 
normally streamlines the process.

 Those benefits include no absolute priority rule, no creditor 
consent necessarily needed, no disclosure statement to be 
approved, and the debtor can file a plan.

 As a preliminary matter, you need to understand the 
eligibility requirements so you do not inadvertently file a 
debtor under the Chapter accidentally. 

 The debt cap is currently $7.5 million for 12 months in 
response to the pandemic.

 You will be able to take remedial steps if you do mistakenly 
file a Subchapter V, but then you have to deal with the 
politics and practicalities of explaining to a client what 
went wrong. 

 If by chance your client knew from the onset that eligibility 
may be an issue and was knowingly willing to take a 
chance, confirming this understanding in writing should be 
automatic.



Is Your Client 

Eligible for 

Subchapter 

V (cont.) 

 In certain cases, you may not want to file under 
Subchapter V.  This will probably be rare, but 
make sure this possibility is given some thought.

 If Subchapter V is a far superior option for your 
client and by engaging in proper 
gerrymandering, your client could be rendered 
eligible, you may need to engage in planning 
to achieve that goal. 

 Sophisticated lawyers routinely utilize proper 
pre-bankruptcy planning.  If by slightly reducing 
the debt, you can substantially simplify your 
client’s life by allowing the client to proceed in 
Subchapter V, consider this option. 

 At the same time, make sure that any planning 
your client engages in does not lead to 
concerns about preferential or fraudulent 
transfers or similar concerns.



If You Are 

Dabbling 

With 

Subchapter 

V, Get Help

 An attorney with extensive experience in Chapter 11 
and in Chapter 13 will have an advantage from the 
onset practicing under Subchapter V since it is a hybrid 
of different bankruptcy chapters. 

 Especially because of current economic travails and 
the anticipated downturn in other types of legal work, 
many practitioners may be tempted to utilize 
Subchapter V as an excuse to enter into the 
bankruptcy practice. 

 Ironically, if such a lawyer is conscientious and hard-
working, Subchapter V provides that individual with 
equal footing with bankruptcy lawyers with 30 and 40 
years of experience.  It is hard to accumulate years of 
experience practicing in an area of the law that did not 
exist until a few months ago.

 A lawyer delving into bankruptcy for the first time should 
not assume that the newness of Subchapter V means 
that lack of bankruptcy experience is not a handicap.



If You Are 

Dabbling 

With 

Subchapter 

V, Get Help 

(cont.)

 The vast array of legal issues that arise in other 
forms of bankruptcy will be present in 
Subchapter V, and a lawyer not used to 
dealing with them may simply be overwhelmed 
or may adopt positions that are simply not 
practical though technically correct.. 

 For all of those reasons, if an ambitious attorney 
has decided to use the advent of Subchapter 
V as a perfect excuse to jump into the 
bankruptcy arena, co-counseling with a 
bankruptcy lawyer for at least the first one or 
two cases is probably a prudent step.

 An experienced lawyer will tell you that 
oftentimes complex and challenging disputes 
can be quickly and inexpensively settled when 
that lawyer is negotiating with a lawyer of 
similar background and experience.



CLIENT’S 

ROLE

 Time and time again, lawyers wandering into the 
bankruptcy arena confuse the obligation and 
responsibility of a Chapter 7 client with one trying to 
reorganize.  Both the lawyer and the client have different 
responsibilities and obligations.

 In a Subchapter V, the lawyer and the client have an 
absolute responsibility to treat creditors in a fair and 
equitable manner.  If a Plan is drafted which does not fulfill 
that role, the client and the lawyer in certain instances 
have breached their duties to the Court and the system.  
This concept can be confusing, disconcerting and 
frustrating to an inexperienced lawyer.

 Your client needs to understand from the onset its 
reporting requirements and specific obligations under 
Subchapter V.  This is in dramatic contrast to a Chapter 7 
in which after the case is filed, a client’s obligations are 
fairly minimal and normally cease fairly quickly.  The 
opposite is true in a Chapter 11.  



ATTORNEY’S 

ROLE -

Subchapter 

V  versus 

Chapter 11

 Experienced Chapter 11 attorneys will need to divorce themselves 
of many Chapter 11 practices which are inapplicable in 
Subchapter V.  An attorney who has handled a large number of 
complex Chapter 11s needs to be careful to differentiate 
between how to handle a Subchapter V versus a Chapter 11 for a 
number of reasons, including:

 A Subchapter V is designed to be far quicker with more 
immediate deadlines;

 You can circumvent many of the normal steps of a Chapter 
11 in a Subchapter V;

 If handled properly,  a Subchapter V should be far less 
expensive than a Chapter 11; 

 In many instances, you really should not rely on the forms you 
have become used to in Chapter 11;

 No absolute priority rule in a Subchapter V;
 Creditor consent is not needed to confirm a plan;
 No disclosure statement is needed; and
 Only the debtor can file a plan.



Dealing With 

the 

Subchapter 

V Trustee

 You need to be intimately familiar with the role of a 
Subchapter V Trustee.  A  Subchapter V Trustee is a hybrid 
of a Chapter 11 and Chapter 13 Trustee, but also has 
unique attributes unrelated to both. 

 You quickly need to learn the idiosyncrasies and 
predilections of the local Subchapter V Trustee similar to the 
Chapter 13 Trustees who have held those positions in 
Arizona for many years.  

 They possess extraordinary powers in a small business 
bankruptcy and you do not want to view them as an 
adversary, but rather a proponent of what you are trying to 
accomplish. 

 Not doing so could be disastrous for your client.

 Lawyers filing Subchapter Vs have to familiarize themselves 
with the specifics of what the local Subchapter V Trustee 
expects, demands, and may not be overly concerned 
about.

 Initially, lawyers have to assume that the Subchapter V 
Trustee will carefully abide by each and every Subchapter 
V Trustee guideline, but monitor which areas are especially 
sensitive to that individual.



CONCLUSION 
As you are navigating the Subchapter V waters, 
always remember the reasons why Subchapter V 
was enacted.  The Bankruptcy Commission 
involved in its drafting determined that most 
Chapter 11s were too expensive and unwieldy 
and a different option needed to be available 
for a large number of cases which did not need 
all of the restrictions and controls of Chapter 11.  
If utilized as intended, you can provide your 
struggling client with a perfect vehicle to turn 
around its financial affairs.  However, an 
incautious attorney calling on Subchapter V can 
create a variety of problems and complications, 
which could lead to a displeased client, ethical 
concerns and a potential malpractice claim.



TYPES OF BANKRUPTCY CASES (CONT.)

 The purpose of Chapter 15, entitled Ancillary and Other Cross-Border Cases, is to provide an effective 

mechanism for dealing with cases of cross-border insolvency. This publication discusses the applicability of 

Chapter 15 where a debtor or its property is subject to the laws of the United States and one or more 

foreign countries.

 Subchapter V of Chapter 11 follows. 
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THE SMALL BUSINESS REORGANIZATION ACT OF 2019 PROVIDES MAIN STREET 

BUSINESS DEBTORS WITH A MORE STREAMLINED PATH FOR RESTRUCTURING THEIR 

DEBTS. 

Small Businesses Embracing Subchapter V Bankruptcies



HISTORY

 The Small Business Reorganization Act of 2019,  Bankruptcy Code, Subchapter V of Chapter 11 (“Small 

Business Reorganization”), took effect on February 19, 2020.

 It creates a less expensive, more streamlined, and more expedited way for “small businesses” to 

reorganize without many of the more legally challenging, and more expensive, obstacles of a traditional 

Chapter 11 reorganization.

 It allows small business debtors to remain in business, which benefits the owners, employees, suppliers, 

customers, and others who rely on that business.

 It is efficient and low cost (no quarterly U.S. Trustee fees,  among other financial benefits). Estimates from  

the American Bankruptcy Institute indicate that 40 percent of the Chapter 11 filers from 2014-2018 could 

have been eligible under new subchapter V; in some districts the number is closer to 60 percent.
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DEFINITION OF SMALL BUSINESS DEBTOR

A “small business debtor” can be 

 an individual or an entity, 

 engaged in commercial or business activities, 

 whose total aggregate, non-contingent and liquidated, debts, both secured and unsecured, are not 

more than $2,725,625, which has been increased to $7.5 million, temporarily, under the Cares Act, and

 not less than 50% of which arose from commercial or business activities.

Subchapter V is voluntary and optional to the debtor; only the debtor may elect to have the subchapter 

apply to it. 
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CARES ACT INCREASES DEBT THRESHOLD

The “Coronavirus Aid, Relief, and Economic Security Act” (CARES Act; P.L. 116-136) was enacted on March 

27, 2020.  The CARES Act increased the eligibility limit for small businesses to file under SBRA's Subchapter 

V from $2,725,625 of debt to $7.5 million. 

The debt threshold will return to $2,725,625 after one year.

This increase in the debt threshold will increase the number of businesses that can take advantage of the 

Small Business Reorganization provisions.
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BENEFITS OF SMALL BUSINESS REORGANIZATION ACT

Among the benefits of the Small Business Reorganization Act are:

 The small business debtor remains in possession of its assets and operates its business, as a debtor-in-

possession, during the pendency of the case ( just as in a traditional Chapter 11).

 Only the small business debtor may file a plan of reorganization, but it has to be filed within 90 days of the 

bankruptcy filing (but this deadline may be extended by the court if the need for the extension is 

attributable to circumstances beyond the debtor’s control).  There is no ability of creditors to file a 

competing plan of reorganization or liquidation.

 The Bankruptcy Court may confirm a plan of reorganization even if no class of creditors votes in favor of it 

and all classes reject it.

 The Court may confirm a plan over unsecured creditors’ objections, and allow the small business debtor’s 

owners to retain their ownership interests, even if the unsecured creditors are not paid in full, so long as the 

small business debtor commits all of its “projected disposable income” for a period of three to five years to 

payments to creditors. 
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BENEFITS OF SMALL BUSINESS REORGANIZATION ACT (CONT.)

 There is no need for a small business debtor’s owners to contribute “new value” in order to retain 

their ownership interests. This change abolishes the prior “absolute priority rule,” which proved very 

challenging for small businesses to overcome in traditional Chapter 11 reorganizations.

 A disclosure statement is not required, so long as the plan of reorganization provides (i) a brief 

history of the debtor, (ii) a liquidation analysis, and (iii) projections demonstrating the small business 

debtor’s ability to make payments under the plan.

 No creditors committee will be appointed, unless otherwise ordered by the Court.

 The small business debtor does not have to pay fees to the United States Trustee’s Office.

These provisions will make it much easier and less expensive for small business debtors to reorganize.
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REQUIREMENTS IMPOSED ON SMALL BUSINESS DEBTORS

In exchange for these benefits, there are some requirements imposed on the small business debtors that do 

not apply in a traditional Chapter 11 case, such as:

 The small business debtor’s bankruptcy estate includes all property acquired by the debtor pre- and 

post-bankruptcy filing until the bankruptcy case is closed, dismissed, or converted, including earnings for 

services performed post-bankruptcy filing.

 The small business debtor’s earnings must be included in the plan of reorganization and used to pay 

debts.

 Small business debtors must attach to their bankruptcy petition their most recent balance sheet, 

statement of operations, cash-flow statement, and federal income tax return, or declare under penalty of 

perjury no such documents have been prepared.
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REQUIREMENTS IMPOSED ON SMALL BUSINESS DEBTORS (CONT.)

 A mandatory status conference is held not less than 60 days after the small business debtor’s bankruptcy 

filing to discuss the expenditures and an economical resolution of the case. Fourteen days before the 

status conference, a report must be submitted detailing the small business debtor’s efforts undertaken 

to achieve a consensual plan of reorganization.

 A standing trustee is appointed in the bankruptcy case who supervises the case, helps the small business 

debtor formulate a plan, reports fraud/misconduct, and monitors distributions to creditors under the 

small business debtor’s plan of reorganization until substantial consummation of the plan is achieved.

These primarily administrative burdens are relatively insignificant compared to the significant benefits to 

small business debtors afforded by the Small Business Reorganization Act.
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SPECIFIC PLAN ISSUES

 Section 1191 authorizes the court to confirm a plan over the objection of the debtor’s creditors, 
provided that such plan does not discriminate unfairly and is fair and equitable, with respect to each 
class of claims or interests that is impaired under, and has not accepted, the plan.   It contains the 
following requirements:

 all projected disposable income of the debtor to be received in the three-year period, but not to 
exceed five years;

 no 45-day time limit for plan confirmation;

 with respect to a class of secured claims, the plan meets the requirements of § 1129(b)(2)(A);

 the debtor will be able to make all payments under the plan or there is a reasonable likelihood that 
the debtor will be able to make all payments under the plan (similar to the feasibility requirement of a 
Chapter 13 plan); and

 the plan provides appropriate remedies, which may include the liquidation of nonexempt assets to 
protect the holders of claims or interests in the event that the payments are not made. See § 1191(c). 
Thus, if the debtor retains property securing a creditor’s claim, the plan may have to provide that such 
property be surrendered to the secured creditor, or liquidated to satisfy the claim of the secured 
creditor, in the event that payments are not made to such creditor under the plan. 

 Under § 1182, the court grants a discharge after all payments are made pursuant to the confirmed plan.
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CHANGES TO PREFERENCE ANALYSIS

 The Small Business Reorganization Act also includes two provisions, not limited to small business 

Chapter 11 cases, pertaining to questionable preferential transfers. 

 A trustee must consider before commencing an action to recover a preferential transfer that:

 a trustee must do due diligence to determine a party’s known or reasonably knowable affirmative 

defenses; and

 the preferential transfer must be commenced in the district where the defendant resides if the 

amount sought is less than $25,000 (increase from current limit of $13,650)
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IS YOUR CLIENT ELIGIBLE FOR SUBCHAPTER V?

 As a general proposition, you probably want your client to be eligible for Subchapter V because that 
Chapter normally streamlines the process.

 Those benefits include no absolute priority rule, no creditor consent necessarily needed, no disclosure 
statement to be approved, and the debtor can file a plan.

 As a preliminary matter, you need to understand the eligibility requirements so you do not inadvertently 
file a debtor under the Chapter accidentally. 

 The debt cap is currently $7.5 million for 12 months in response to the pandemic.

 You will be able to take remedial steps if you do mistakenly file a Subchapter V, but then you have to 
deal with the politics and practicalities of explaining to a client what went wrong. 

 If by chance your client knew from the onset that eligibility may be an issue and was knowingly willing to 
take a chance, confirming this understanding in writing should be automatic.
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IS YOUR CLIENT ELIGIBLE FOR SUBCHAPTER V? (CONT.) 

 In certain cases, you may not want to file under Subchapter V.  This will probably be rare, but make sure 

this possibility is given some thought.

 If Subchapter V is a far superior option for your client and by engaging in proper planning, your client 

could be rendered eligible, you may need to engage in planning to achieve that goal. 

 Sophisticated lawyers routinely utilize proper pre-bankruptcy planning.  If by slightly reducing the debt, 

you can substantially simplify your client’s life by allowing the client to proceed in Subchapter V, consider 

this option. 

 At the same time, make sure that any planning your client engages in does not lead to concerns about 

preferential or fraudulent transfers or similar concerns.
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 A Subchapter V is designed to be far quicker with more immediate deadlines;

 You can circumvent many of the normal steps of a Chapter 11 in a Subchapter V;

 If handled properly,  a Subchapter V should be far less expensive than a Chapter 11; 

 In many instances, you really should not rely on the forms you have become used to in Chapter 

11;

 No absolute priority rule in a Subchapter V;

 Creditor consent is not needed to confirm a plan;

 No disclosure statement is needed; and

 Only the debtor can file a plan.

SUBCHAPTER V  VERSUS CHAPTER 11

December 2, 2020 WP+D WEBINAR                                  21



SUBCHAPTER V CONCLUSION 

The Bankruptcy Commission involved in its drafting determined that most Chapter 11s were too expensive 

and unwieldy and a different option needed to be available for a large number of cases which did not need 

all of the restrictions and controls of Chapter 11.  If utilized as intended, you can provide your struggling 

client with a perfect vehicle to turn around its financial affairs.  
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IS THE NEWLY ENACTED SECTION OF THE BANKRUPTCY CODE

"SMALL BUSINESS REORGANIZATION" 

A LIFELINE OR CURSE FOR DEBTORS AND CREDITORS?

THE SMALL BUSINESS REORGANIZATION ACT OF 2019 PROVIDES MAIN STREET BUSINESS DEBTORS WITH A MORE 

STREAMLINED PATH FOR RESTRUCTURING THEIR DEBTS. 



HISTORY

 The Small Business Reorganization Act of 2019,  Bankruptcy Code, Subchapter V of Chapter 11 (“Small 

Business Reorganization”), took effect on February 19, 2020.

 It creates a less expensive, more streamlined, and more expedited way for “small businesses” to 

reorganize without many of the more legally challenging, and more expensive, obstacles of a traditional 

Chapter 11 reorganization.

 It allows small business debtors to remain in business, which benefits the owners, employees, suppliers, 

customers, and others who rely on that business.

 It is efficient and low cost (no quarterly U.S. Trustee fees,  among other financial benefits). Estimates from  

the American Bankruptcy Institute indicate that 40 percent of the Chapter 11 filers from 2014-2018 could 

have been eligible under new subchapter V; in some districts the number is closer to 60 percent.
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DEFINITION OF SMALL BUSINESS DEBTOR

A “small business debtor” can be 

 an individual or an entity, 

 engaged in commercial or business activities, 

 whose total aggregate, non-contingent and liquidated, debts, both secured and unsecured, are not 

more than $2,725,625, which has been increased to $7.5 million, temporarily, under the Cares Act, and

 not less than 50% of which arose from commercial or business activities.

Subchapter V is voluntary and optional to the debtor; only the debtor may elect to have the subchapter 

apply to it. 
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CARES ACT INCREASES DEBT THRESHOLD

The “Coronavirus Aid, Relief, and Economic Security Act” (CARES Act; P.L. 116-136) was enacted on March 

27, 2020.  The CARES Act increased the eligibility limit for small businesses to file under SBRA's Subchapter 

V from $2,725,625 of debt to $7.5 million. 

The debt threshold will return to $2,725,625 after one year.

This increase in the debt threshold will increase the number of businesses that can take advantage of the 

Small Business Reorganization provisions.
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BENEFITS OF SMALL BUSINESS REORGANIZATION ACT

Among the benefits of the Small Business Reorganization Act are:

 The small business debtor remains in possession of its assets and operates its business, as a debtor-in-

possession, during the pendency of the case ( just as in a traditional Chapter 11).

 Only the small business debtor may file a plan of reorganization, but it has to be filed within 90 days of the 

bankruptcy filing (but this deadline may be extended by the court if the need for the extension is 

attributable to circumstances beyond the debtor’s control).  There is no ability of creditors to file a 

competing plan of reorganization or liquidation.

 The Bankruptcy Court may confirm a plan of reorganization even if no class of creditors votes in favor of it 

and all classes reject it.

 The Court may confirm a plan over unsecured creditors’ objections, and allow the small business debtor’s 

owners to retain their ownership interests, even if the unsecured creditors are not paid in full, so long as the 

small business debtor commits all of its “projected disposable income” for a period of three to five years to 

payments to creditors. 
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BENEFITS OF SMALL BUSINESS REORGANIZATION ACT (CONT.)

 There is no need for a small business debtor’s owners to contribute “new value” in order to retain 

their ownership interests. This change abolishes the prior “absolute priority rule,” which proved very 

challenging for small businesses to overcome in traditional Chapter 11 reorganizations.

 A disclosure statement is not required, so long as the plan of reorganization provides (i) a brief 

history of the debtor, (ii) a liquidation analysis, and (iii) projections demonstrating the small business 

debtor’s ability to make payments under the plan.

 No creditors committee will be appointed, unless otherwise ordered by the Court.

 The small business debtor does not have to pay fees to the United States Trustee’s Office.

These provisions will make it much easier and less expensive for small business debtors to reorganize.
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REQUIREMENTS IMPOSED ON SMALL BUSINESS DEBTORS

In exchange for these benefits, there are some requirements imposed on the small business debtors that do 

not apply in a traditional Chapter 11 case, such as:

 The small business debtor’s bankruptcy estate includes all property acquired by the debtor pre- and 

post-bankruptcy filing until the bankruptcy case is closed, dismissed, or converted, including earnings for 

services performed post-bankruptcy filing.

 The small business debtor’s earnings must be included in the plan of reorganization and used to pay 

debts.

 Small business debtors must attach to their bankruptcy petition their most recent balance sheet, 

statement of operations, cash-flow statement, and federal income tax return, or declare under penalty of 

perjury no such documents have been prepared.
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REQUIREMENTS IMPOSED ON SMALL BUSINESS DEBTORS (CONT.)

 A mandatory status conference is held not less than 60 days after the small business debtor’s bankruptcy 

filing to discuss the expenditures and an economical resolution of the case. Fourteen days before the 

status conference, a report must be submitted detailing the small business debtor’s efforts undertaken 

to achieve a consensual plan of reorganization.

 A standing trustee is appointed in the bankruptcy case who supervises the case, helps the small business 

debtor formulate a plan, reports fraud/misconduct, and monitors distributions to creditors under the 

small business debtor’s plan of reorganization until substantial consummation of the plan is achieved.

These primarily administrative burdens are relatively insignificant compared to the significant benefits to 

small business debtors afforded by the Small Business Reorganization Act.
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SPECIFIC PLAN ISSUES

 Section 1191 authorizes the court to confirm a plan over the objection of the debtor’s creditors, 
provided that such plan does not discriminate unfairly and is fair and equitable, with respect to each 
class of claims or interests that is impaired under, and has not accepted, the plan.   It contains the 
following requirements:

 all projected disposable income of the debtor to be received in the three-year period, but not to 
exceed five years;

 no 45-day time limit for plan confirmation;

 with respect to a class of secured claims, the plan meets the requirements of § 1129(b)(2)(A);

 the debtor will be able to make all payments under the plan or there is a reasonable likelihood that 
the debtor will be able to make all payments under the plan (similar to the feasibility requirement of a 
Chapter 13 plan); and

 the plan provides appropriate remedies, which may include the liquidation of nonexempt assets to 
protect the holders of claims or interests in the event that the payments are not made. See § 1191(c). 
Thus, if the debtor retains property securing a creditor’s claim, the plan may have to provide that such 
property be surrendered to the secured creditor, or liquidated to satisfy the claim of the secured 
creditor, in the event that payments are not made to such creditor under the plan. 

 Under § 1182, the court grants a discharge after all payments are made pursuant to the confirmed plan.
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CHANGES TO PREFERENCE ANALYSIS

 The Small Business Reorganization Act also includes two provisions, not limited to small business 

Chapter 11 cases, pertaining to questionable preferential transfers. 

 A trustee must consider before commencing an action to recover a preferential transfer that:

 a trustee must do due diligence to determine a party’s known or reasonably knowable affirmative 

defenses; and

 the preferential transfer must be commenced in the district where the defendant resides if the 

amount sought is less than $25,000 (increase from current limit of $13,650)
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ETHICAL CONSIDERATIONS IN

SMALL BUSINESS BANKRUPTCIES
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UNDERSTAND THE NEW LAW

 One of the consequences of whenever a major rule change is implemented is the probability that unwary 

bankruptcy practitioners will either unwittingly or unintentionally commit ethical violations or 

malpractice while proceeding under those rules.

 Bankruptcy Code, Subchapter V of Chapter 11 (Subchapter V) provides small businesses an inexpensive 

and expedited vehicle to reorganize, but bankruptcy lawyers cannot rely upon their past experience while 

operating under Subchapter V since it is brand new. 

 Conscientious attorneys therefore need to devote attention to all the intricacies and idiosyncrasies of 

that act to ensure that their clients receive the full benefit of it while not finding themselves subject to 

disciplinary proceedings or a malpractice claim.
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IS YOUR CLIENT ELIGIBLE FOR SUBCHAPTER V?

 As a general proposition, you probably want your client to be eligible for Subchapter V because that 
Chapter normally streamlines the process.

 Those benefits include no absolute priority rule, no creditor consent necessarily needed, no disclosure 
statement to be approved, and the debtor can file a plan.

 As a preliminary matter, you need to understand the eligibility requirements so you do not inadvertently 
file a debtor under the Chapter accidentally. 

 The debt cap is currently $7.5 million for 12 months in response to the pandemic.

 You will be able to take remedial steps if you do mistakenly file a Subchapter V, but then you have to 
deal with the politics and practicalities of explaining to a client what went wrong. 

 If by chance your client knew from the onset that eligibility may be an issue and was knowingly willing to 
take a chance, confirming this understanding in writing should be automatic.
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IS YOUR CLIENT ELIGIBLE FOR SUBCHAPTER V (CONT.) 

 In certain cases, you may not want to file under Subchapter V.  This will probably be rare, but make sure 

this possibility is given some thought.

 If Subchapter V is a far superior option for your client and by engaging in proper gerrymandering, your 

client could be rendered eligible, you may need to engage in planning to achieve that goal. 

 Sophisticated lawyers routinely utilize proper pre-bankruptcy planning.  If by slightly reducing the debt, 

you can substantially simplify your client’s life by allowing the client to proceed in Subchapter V, consider 

this option. 

 At the same time, make sure that any planning your client engages in does not lead to concerns about 

preferential or fraudulent transfers or similar concerns.
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IF YOU ARE DABBLING WITH SUBCHAPTER V, GET HELP

 An attorney with extensive experience in Chapter 11 and in Chapter 13 will have an advantage from the 

onset practicing under Subchapter V since it is a hybrid of different bankruptcy chapters. 

 Especially because of current economic travails and the anticipated downturn in other types of legal 

work, many practitioners may be tempted to utilize Subchapter V as an excuse to enter into the 

bankruptcy practice. 

 Ironically, if such a lawyer is conscientious and hard-working, Subchapter V provides that individual with 

equal footing with bankruptcy lawyers with 30 and 40 years of experience.  It is hard to accumulate years 

of experience practicing in an area of the law that did not exist until a few months ago.

 A lawyer delving into bankruptcy for the first time should not assume that the newness of Subchapter V 

means that lack of bankruptcy experience is not a handicap.
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IF YOU ARE DABBLING WITH SUBCHAPTER V, GET HELP (CONT.)

 The vast array of legal issues that arise in other forms of bankruptcy will be present in Subchapter V, and 

a lawyer not used to dealing with them may simply be overwhelmed or may adopt positions that are 

simply not practical though technically correct.. 

 For all of those reasons, if an ambitious attorney has decided to use the advent of Subchapter V as a 

perfect excuse to jump into the bankruptcy arena, co-counseling with a bankruptcy lawyer for at least 

the first one or two cases is probably a prudent step.

 An experienced lawyer will tell you that oftentimes complex and challenging disputes can be quickly and 

inexpensively settled when that lawyer is negotiating with a lawyer of similar background and 

experience.
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CLIENT’S ROLE

 Time and time again, lawyers wandering into the bankruptcy arena confuse the obligation and 

responsibility of a Chapter 7 client with one trying to reorganize.  Both the lawyer and the client have 

different responsibilities and obligations.

 In a Subchapter V, the lawyer and the client have an absolute responsibility to treat creditors in a fair 

and equitable manner.  If a Plan is drafted which does not fulfill that role, the client and the lawyer in 

certain instances have breached their duties to the Court and the system.  This concept can be 

confusing, disconcerting and frustrating to an inexperienced lawyer.

 Your client needs to understand from the onset its reporting requirements and specific obligations under 

Subchapter V.  This is in dramatic contrast to a Chapter 7 in which after the case is filed, a client’s 

obligations are fairly minimal and normally cease fairly quickly.  The opposite is true in a Chapter 11.  
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 Experienced Chapter 11 attorneys will need to divorce themselves of many Chapter 11 practices which 

are inapplicable in Subchapter V.  An attorney who has handled a large number of complex Chapter 11s 

needs to be careful to differentiate between how to handle a Subchapter V versus a Chapter 11 for a 

number of reasons, including:

 A Subchapter V is designed to be far quicker with more immediate deadlines;

 You can circumvent many of the normal steps of a Chapter 11 in a Subchapter V;

 If handled properly,  a Subchapter V should be far less expensive than a Chapter 11; 

 In many instances, you really should not rely on the forms you have become used to in Chapter 11;

 No absolute priority rule in a Subchapter V;

 Creditor consent is not needed to confirm a plan;

 No disclosure statement is needed; and

 Only the debtor can file a plan.

ATTORNEY’S ROLE - SUBCHAPTER V  VERSUS CHAPTER 11
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DEALING WITH THE SUBCHAPTER V TRUSTEE

 You need to be intimately familiar with the role of a Subchapter V Trustee.  A  Subchapter V Trustee is a 
hybrid of a Chapter 11 and Chapter 13 Trustee, but also has unique attributes unrelated to both. 

 You quickly need to learn the idiosyncrasies and predilections of the local Subchapter V Trustee similar to 
the Chapter 13 Trustees who have held those positions in Arizona for many years.  

 They possess extraordinary powers in a small business bankruptcy and you do not want to view them as 
an adversary, but rather a proponent of what you are trying to accomplish. 

 Not doing so could be disastrous for your client.

 Lawyers filing Subchapter Vs have to familiarize themselves with the specifics of what the local 
Subchapter V Trustee expects, demands, and may not be overly concerned about.

 Initially, lawyers have to assume that the Subchapter V Trustee will carefully abide by each and every 
Subchapter V Trustee guideline, but monitor which areas are especially sensitive to that individual.
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CONCLUSION 

As you are navigating the Subchapter V waters, always remember the reasons why Subchapter V was 

enacted.  The Bankruptcy Commission involved in its drafting determined that most Chapter 11s were too 

expensive and unwieldy and a different option needed to be available for a large number of cases which did 

not need all of the restrictions and controls of Chapter 11.  If utilized as intended, you can provide your 

struggling client with a perfect vehicle to turn around its financial affairs.  However, an incautious attorney 

calling on Subchapter V can create a variety of problems and complications, which could lead to a 

displeased client, ethical concerns and a potential malpractice claim.
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IS THE NEWLY ENACTED SECTION OF THE BANKRUPTCY  

CODE "SMALL BUSINESS REORGANIZATION" 

A LIFELINE OR CURSE FOR DEBTORS AND CREDITORS? 

 

The Small Business Reorganization Act of 2019 provides Main Street business 

debtors with a more streamlined path for restructuring their debts. 

In light of the COVID-19 virus, a newly enacted section of the Bankruptcy Code, 

Subchapter V of Chapter 11 (“Small Business Reorganization”) may suddenly 

become, depending on your perspective, a lifeline for many small businesses or a 

curse for creditors. 

The Small Business Reorganization Act of 2019 took effect February 19, 2020. It 

creates a less expensive, more streamlined, and more expedited way for “small 

businesses” to reorganize without many of the more legally challenging, and more 

expensive, obstacles of a traditional Chapter 11 reorganization. 

A “small business debtor” can be (a) an individual or an entity, (b) engaged in 

commercial or business activities, (c) whose total aggregate, non-contingent and 

liquidated debts, both secured and unsecured, are not more than $2,725,625, (d) not 

less than 50% of which arose from commercial or business activities. 

Importantly, the recent CARES Act increases this debt threshold, for a period of 

one year, to $7.5 million. This increase in the debt threshold will increase the 

number of businesses that can take advantage of the Small Business 

Reorganization provisions. 

Among the benefits of the Small Business Reorganization Act are: 
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 The small business debtor remains in possession of its assets and operates its 

business, as a debtor-in-possession, during the pendency of the case (just as 

in a traditional Chapter 11). 

 Only the small business debtor may file a plan of reorganization, but it has to 

be filed within 90 days of the bankruptcy filing. There is no ability of 

creditors to file a competing plan of reorganization or liquidation. 

 The Bankruptcy Court may confirm a plan of reorganization even if no class 

of creditors votes in favor of it and all classes reject it. 

 The Court may confirm a plan over unsecured creditors’ objections, and 

allow the small business debtor’s owners to retain their ownership interests, 

even if the unsecured creditors are not paid in full, so long as the small 

business debtor commits all of its “projected disposable income” for a period 

of three to five years to payments to creditors. There is no need for a small 

business debtor’s owners to contribute “new value” in order to retain their 

ownership interests. This change abolishes the prior “absolute priority rule,” 

which proved very challenging for small businesses to overcome in 

traditional Chapter 11 reorganizations. 

 A disclosure statement is not required, so long as the plan of reorganization 

provides (i) a brief history of the debtor, (ii) a liquidation analysis, and (iii) 

projections demonstrating the small business debtor’s ability to make 

payments under the plan. 

 No creditors committee will be appointed, unless otherwise ordered by the 

Court. 

 The small business debtor does not have to pay fees to the United States 

Trustee’s Office. 

These provisions will make it much easier and less expensive for small business 

debtors to reorganize. 

In exchange for these benefits, there are some requirements imposed on the small 

business debtors that do not apply in a traditional Chapter 11 case, such as: 
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 The small business debtor’s bankruptcy estate includes all property acquired 

by the debtor pre- and post-bankruptcy filing until the bankruptcy case is 

closed, dismissed, or converted, including earnings for services performed 

post-bankruptcy filing. 

 The small business debtor’s earnings must be included in the plan of 

reorganization and used to pay debts. 

 Small business debtors must attach to their bankruptcy petition their most 

recent balance sheet, statement of operations, cash-flow statement, and 

federal income tax return, or declare under penalty of perjury no such 

documents have been prepared. 

 A mandatory status conference is held not less than 60 days after the small 

business debtor’s bankruptcy filing to discuss the expenditures and an 

economical resolution of the case. Fourteen days before the status 

conference, a report must be submitted detailing the small business debtor’s 

efforts undertaken to achieve a consensual plan of reorganization. 

 A standing trustee is appointed in the bankruptcy case who supervises the 

case, helps the small business debtor formulate a plan, reports 

fraud/misconduct, and monitors distributions to creditors under the small 

business debtor’s plan of reorganization until substantial consummation of 

the plan is achieved. 

These primarily administrative burdens are relatively insignificant compared to the 

significant benefits to small business debtors afforded by the Small Business 

Reorganization Act. 

It is likely that many small businesses will now meet the debt limitations, and 

potential debtors and creditors should familiarize themselves with the Act’s 

provisions as part of addressing creditor/debtor issues arising from the COVID-19 

pandemic. 
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ETHICAL CONSIDERATIONS IN 

 SMALL BUSINESS BANKRUPTCIES 

 
 

 One of the consequences of whenever a major rule change is implemented is 

the probability that unwary bankruptcy practitioners will either unwittingly or 

unintentionally commit ethical violations or malpractice while proceeding under 

those rules.  Subchapter V provides small businesses an inexpensive and expedited 

vehicle to reorganize, but bankruptcy lawyers cannot rely upon their past 

experience while operating under that Chapter since it is brand new.  Conscientious 

attorneys therefore need to devote attention to all the intricacies and idiosyncrasies 

of that act to ensure that their clients receive the full benefit of it while not finding 

themselves subject to disciplinary proceedings or a malpractice claim. 

 

IS YOUR CLIENT ELIGIBLE FOR SUBCHAPTER V? 

 

 As a general proposition, you probably want your client to be eligible for 

Subchapter V because that Chapter normally streamlines the process.  Those 

benefits include no Absolute Priority Rule, no creditor consent necessarily needed, 

no Disclosure Statement to be approved, and the Debtor can file a plan.  As a 

preliminary matter, you need to understand the eligibility requirements so you do 

not inadvertently file a debtor under the Chapter accidentally.  Originally the cap 

was $2.7 million but on March 27th, Congress increased the cap to $7.5 million for 

12 months in response to the pandemic. You will be able to take remedial steps if 

you do mistakenly file a Subchapter V, but then you have to deal with the politics 

and practicalities of explaining to a client what went wrong.  If by chance your 

client knew from the onset that eligibility may be an issue and your client was 
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knowingly willing to take a chance, confirming this understanding in writing 

should be automatic. 

 

 A case may come along in which you do not want your client to pursue a 

Subchapter V.  This will probably be rare, but make sure this possibility is at least 

given some thought.  For example, Subchapter V does not grant a discharge until 

the plan payments are completed with such payments based on at least 3 to 5 years 

of disposable income.  Or, be prepared to file a plan within 90 days of the petition 

being filed unlike in a Chapter 11. 

 

 If Subchapter V is a far superior option for your client and by engaging in 

proper gerrymandering, your client could be rendered eligible, you may need to 

engage in planning to achieve that goal.  Sophisticated lawyers routinely utilize 

proper pre-bankruptcy planning.  If by slightly reducing the debt, you can 

substantially simplify your client’s life by allowing the client to proceed in 

Subchapter V, consider this option.  At the same time, make sure that any planning 

your client engages in does not lead to concerns about preferential or fraudulent 

transfers or similar concerns. 

 

 This raises another related issue of the risk of dabbling in bankruptcy and, in 

particular, this new Chapter of the Code.  

 

IF YOU ARE DABBLING WITH SUBCHAPTER V, GET HELP 

 

 An attorney with extensive experience in Chapter 11 and in Chapter 13 will 

have an advantage from the onset practicing under Subchapter V since it is a 
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hybrid of different bankruptcy Chapters.  Especially because of current economic 

travails and the anticipated downturn in other types of legal work, many 

practitioners may be tempted to utilize Subchapter V as an excuse to enter into the 

bankruptcy practice.  

 

 Ironically, if such a lawyer is conscientious and hard-working, Subchapter V 

provides that individual with equal footing with bankruptcy lawyers with 30 and 

40 years of experience.  It is hard to develop experience practicing in an area of the 

law that did not exist until a few months ago. 

 

 However, a lawyer delving into bankruptcy for the first time should not 

assume that the newness of Subchapter V means that lack of bankruptcy 

experience is not a handicap.  The vast array of legal issues that arise in other 

forms of bankruptcy may be present in Subchapter V and a lawyer not used to 

dealing with them may simply be overwhelmed or may adopt positions that are 

simply not practical though technically correct.  For all of those reasons, if an 

ambitious attorney has decided to use the advent of Subchapter V as a perfect 

excuse to jump into the bankruptcy arena, co-counseling with a bankruptcy lawyer 

for the first one or two cases is probably a prudent step.  An experienced lawyer 

will tell you that oftentimes complex and challenging disputes can be quickly and 

inexpensively settled when that lawyer is negotiating with a lawyer of similar 

background and experience.  Most successful bankruptcy lawyers have learned that 

it is not crucial to win every battle, but rather it is of utmost importance to 

ultimately win the war. 
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 I now will discuss the client’s role in all of this. 

 

CLIENT’S ROLE 

 

 Oftentimes, lawyers wandering into the bankruptcy arena confuse the 

obligations and responsibilities of a Chapter 7 client with one trying to reorganize.  

Both the lawyer and the client have different responsibilities and obligations when 

a client is pursuing either a Chapter 11 or Subchapter V. 

 

 In a Subchapter V, the lawyer and the client have an absolute responsibility 

to treat creditors in a fair and equitable manner.  If a Plan is drafted which does not 

do so, the client and the lawyer may have breached their duties to the Court and the 

system.  This concept can be confusing, disconcerting and frustrating to an 

inexperienced lawyer. 

 

 Your client needs to understand from the onset its reporting requirements 

and specific obligations under Subchapter V.  This is in dramatic contrast to a 

Chapter 7 in which after the case is filed, a client’s obligations are fairly minimal 

and normally cease fairly quickly.  The opposite is true in a Subchapter V.   
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ATTORNEY’S ROLE – SUBCHAPTER V VERSUS CHAPTER 11 

 

 Experienced Chapter 11 attorneys will need to divorce themselves of many 

Chapter 11 practices which are inapplicable in Subchapter V.  An attorney who has 

handled a large number of complex Chapter 11s needs to be careful to differentiate 

between how to handle a Subchapter V versus a Chapter 11 for a number of 

reasons, including: 

 

 a. A Subchapter V is designed to be far quicker with more immediate 

deadlines; 

 

 b. You can circumvent many of the normal steps of a Chapter 11 in a 

Subchapter V; 

 

 c. If handled properly, a Subchapter V should be far less expensive than 

a Chapter 11; and 

 

 d. In many instances, you really should not rely on the forms you have 

become used to in Chapter 11; 

 

 e. No Absolute Priority Rule in a Subchapter V; 

 

 f. Creditor consent is not needed to confirm a plan; 

 

 g. No Disclosure Statement is needed: and 

 

 h. Only the Debtor can file a plan. 

 

 

 What about dealing with that new animal, the Subchapter V Trustee? 
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DEALING WITH THE SUBCHAPTER V TRUSTEE 

 

 You need to be intimately familiar with the role of a Subchapter V Trustee.  

A  Subchapter V Trustee is a hybrid of a Chapter 11 and Chapter 13 Trustee, but 

also has unique attributes unrelated to both.  You quickly need to learn the 

idiosyncrasies and predilections of the local Subchapter V Trustee similar to the 

Chapter 13 Trustees who have held those positions in Arizona for many years.  

They possess extraordinary powers in a small business bankruptcy and you do not 

want to view them as an adversary, but rather a proponent of what you are trying to 

accomplish.  Not doing so could be disastrous for your client. 

 

 Lawyers filing Subchapter Vs have to familiarize themselves with the 

specifics of what the local Subchapter V Trustee expects, demands and may not be 

overly concerned about for whatever reason.  Initially, lawyers have to assume that 

the Subchapter V Trustee will carefully abide by each and every Subchapter V 

Trustee guideline, but as is always the case over time, keep tabs on areas which are 

especially sensitive to that individual. 

 

CONCLUSION 

 

 As you are navigating the Subchapter V waters, always remember the 

reasons why this Chapter was enacted.  The Bankruptcy Commission involved in 

its drafting determined that most Chapter 11s were too expensive and unwieldy 

and a different option needed to be available for a large number of cases which did 

not need all of the restrictions and controls of Chapter 11.  If utilized as intended, 

you can provide your struggling client with a perfect vehicle to turn around its 
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financial affairs.  However, an incautious attorney utilizing that Chapter can create 

a variety of problems and complications, which could lead to a displeased client, 

ethical concerns and a potential malpractice claim. 



James "Jim" Cross moved to the Phoenix area in 1980 after honorably serving his country as a 

Staff Sergeant in the United States Air Force and Ohio Air National Guard. Jim earned a Bachelor 

of Arts degree in International Business from The Ohio State University in 1980, graduating cum 

laude; and his Juris Doctorate from the Sandra Day O’ Connor College of Law at Arizona State 

University in May, 1983. Later that year he was admitted to the practice of law in the state of 

Arizona. Jim was admitted to the state bar of Texas in 1989. Jim is also admitted to practice before 

the U.S. District Court for the District of Arizona, Ninth Circuit Court of Appeals and the U.S. 

Supreme Court. Since 1989, Jim has been certified as a Specialist in Bankruptcy Law by the 

Arizona Board of Legal Specialization. 

Jim has practiced bankruptcy law at several successful law firms in Phoenix. He has represented 

debtors, creditors, committees (equity and unsecured), trustees, asset purchasers, and virtually 

every other party appearing in bankruptcy proceedings. Jim has also served as a court appointed 

examiner, trustee and mediator. Jim holds an AV rating from Martindale Hubbell in the areas of 

bankruptcy and insolvency practice, has been repeatedly recognized among the Best Law Firms in 

America by U.S. News and World Report, and has been nominated by his peers in SuperLawyers 

Magazine for the past several years. For the past thirty years, he has appeared in nearly all of the 

valley's high profile bankruptcies including America West Airlines, Circle K Corporation, the 

Phoenix Coyotes Hockey Club, Mortgages, Ltd., Danny’s Family Car Wash, Inc. and Bashas’, 

Inc. 

In January 2012, Jim left his position as Chair of the Bankruptcy Department at the Phoenix law 

firm,Osborn Maledon, PA, and later established Cross Law Firm, PLC. Simultaneously, he 

founded a business restructuring firm which focuses on troubled loans, receiverships, and related 

non-legal matters. For more information on Cross Business Consulting Services, LLC 

please CLICK HERE. 
 

http://crossbcs.com/


  

 

 

 

 

 

of honorees inducted into the Scottsdale History Hall of Fame.

his life-long commitment to community service, in 2018 Randy joined the distinguished roster 
of Commerce, and received the Chamber’s 2017 Volunteer of the Year Award. Recognized for 
and Scottsdale Community College. He served as a Sterling Awards Jurist, Scottsdale Chamber 
advisory boards for the Scottsdale Center for the Performing Arts, Scottsdale Historical Society, 
recipient of the prestigious Frank W. Hodges Alumni Achievement Award. Randy serves on the 
volunteered for that organization for more than 30 years, serves on its Advisory Board, and is a 
Committed to community service, Randy is a 1990 graduate of Scottsdale Leadership. He has 

bankruptcy related to divorce, and high-value, complex individual bankruptcies.

diverse matters as real estate, construction, manufacturing, trucking, asset-based lending, 
proceedings, including adversary actions (bankruptcy litigation). The cases have involved such 
lessors, professional athletes, doctors, lawyers, and trustees in Chapter 7, 11, and 13

Randy has represented secured and unsecured creditors, surety companies, creditor committees, 

Bankruptcy and Creditor Debtor Rights (2019) and in Bankruptcy Litigation (2021).

Best Lawyers also has twice selected Randy as its “Lawyer of the Year” (Scottsdale), in 

multiple times and has been selected by The Best Lawyers in America® every year since 2010.

achievements. Randy has been named to Super Lawyers’ “Top 50 Arizona” list of attorneys 
have honored him with multiple peer rankings for his professional, civic and charitable

and a Certified Business Bankruptcy Specialist (American Board of Certification). His peers 

Randy Nussbaum is a Certified Bankruptcy Specialist (Arizona Board of Legal Specialization) 
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David L. Stevens Esq.  

Areas of Practice 

• Business Reorganization/Turnaround Management 
• Bankruptcy / Insolvency 
• Commercial Litigation 

Bar Admissions 

https://www.scura.com/about-us?hsLang=es
https://www.scura.com/about-us/attorneys?hsLang=es
https://www.scura.com/about-us/firm-overview
https://www.scura.com/about-us/we-believe
https://www.scura.com/client-testimonials
https://www.scura.com/about-us/attorneys
https://www.scura.com/about-us/certified-new-jersey-civil-trial-attorney


• New Jersey, 2007 
• New York, 2008 
• District of New Jersey, 2008 
• Southern District of New York, 2009 
• Eastern District of New York, 2009  
• Northern District Court of New York, 2019 

Education 

• Rutgers, The State University of New Jersey School of Law - Newark, New 
Jersey 
   JD. Juris Doctor 

• Franklin Pierce University, Ridge, New Hampshire 
   BS., Bachelor of Science - May, 1997 

• U.S. Army 1990-1994 

Classes/Seminars 

• Ethical Pitfalls of Social Media, Bergen County Professionalism Committee 
• Assignments for the Benefit of Creditors, Bergen County Debtor/Creditor 

Committee 
• Purchasing Assets in Bankruptcy Sales, New Jersey Commerce and Industry 

Association 

 Honors and Awards 

• Army Commendation Medal, October 1, 1990 - December 1, 1991 

 Professional Associations and Memberships 

  

• Approved by the Supreme Court of New Jersey to serve on the District Fee 
Arbitration Committee. 

• Bankruptcy Inn of Court, 2008 - 2009 
• New Jersey State Bar Association, 2008 - 2009 
• Justice Morris Pashman American Inn of Court, January 15, 2010 - Present 
• American Bar Association, January 15, 2008 - Present 
• Bergen County Bar Association, January 15, 2008 - Present 
• Passaic County Bar Association, 2009 - Present 
• Passaic County Bar Association Trustee, 2017 -2020 
• New York State Bar Association, 2009 - Present 
• Robert Clifford Inns of Court, September 1, 2011 - Present 
• Bergen County Debtor/Creditor Committee, August 1, 2012 - Present 


